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Dear David.
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BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE, TENNESSEE

In re: Rulemaking to Amend Slamming Rules
Docket 00-00983

COMMENTS OF THE SOUTHEASTERN COMPETITIVE CARRIERS
ASSOCTATION, XO TENNESSEE, INC., MCI WORLDCOM, AT&T
COMMUNICATIONS OF THE SOUTH CENTRAL STATES, INC. AND TIME
WARNER TELECOM OF THE MIDSOUTH,, L.P.

The Southeastern Competitive Carriers Association (SECCA)', XO Tennessee, Inc.
(X0), MCI WorldCom (MCI WorldCom), AT&T Communications of the South Central States, Inc.
(AT&T), and Time Warner Telecom of the MidSouth, L.P. (Time Warner), submit the following
comments concerning the proposed amendments to Rule 1220-4-2-.56, Verification of Orders for
Changes of Long Distance Carriers.

The parties agree with the Tennessee Regulatory Authority (TRA) about the dynamics
of the marketplace and recognize the need to protect customers as they are transferred from the base
of an acquired carrier to an acquiring carrier. The Federal Communications Commission (FCC) has
also recognized this and has established a multi-step process to ensure customers are adequately

protected.’

'SECCA members include: ACCESS Integrated Networks, Inc., Actel Integrated Communications,
Inc., Association of Communications Enterprises (ASCENT), AT&T of the South Central States, Inc., Birch
Telecom, Inc., Business Telecom, Inc., Competitive Telecommunications Association, ConnectSouth
Communications, Inc., e.spire Communications, KMC Telecom, ICG Communications, ITC*DeltaCom, Inc., MCI
WorldCom, NewSouth Communications, Qwest Communications, Time Warner Telecom, TriVergent
Communications, US LEC Communications, XO Communications.

% The FCC has not yet conducted a formal proceeding to establish rules for transfers of customer
bases. The agency has, instead, addressed such transfers on a case-by-case basis. The process, however, has been
essentially similar for each carrier request as is evident when comparing language in the two attached FCC orders

(continued...)
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The FCC has determined that limited waivers of their authorization and verification
rules are in the public interest because customer base transfers often prevent customers from losing
service or paying significantly higher rates. The FCC grants waivers conditionally and has
established a process to properly notify affected customers of the transfer and inform them of other
choices. The FCC has concluded that the conditions “will adequately protect the rights of the

transferred customers.”

First, the FCC requires an acquiring carrier to inform customers of the proposed
transfer and assure them that no charges or rate increases will be imposed as a result of the
transfer. The Commission provides that affected customers must be advised that they can choose
a different preferred carrier, should they desire to do so. In addition, the FCC requires acquiring
carriers to give the customers being transferred a toll-free number to call with any questions about
the transition. The form of notification letter must be filed with the FCC prior to approval of the
walver. Acquiring carriers are also required to work with complainants and the FCC to
investigate and resolve any outstanding complaints regarding services provided by the acquired
carrier.

The carriers filing these comments believe that the TRA should mirror, as
identically as possible, the FCC’s requirements, just as the state agency has done with its existing
slamming rules. If the TRA decides that additional regulation is necessary, the parties propose

the following changes to the TRA’s proposed criteria for a waiver:

%(...continued)
granting waivers for different carriers.
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1220-4-2-.56(2)(d)(1). The Federal Communications Commission has issued
an order granting a waiver of its Slamming Rules for the particular asset
transfer transaction.

Parties’ Comments: Submission by an acquiring carrier of a copy of the FCC order granting a
waiver of its slamming rules, should be deemed presumptive satisfaction of the TRA’s second

administrative approval process.

1220-4-2-.56(2)(d)(2). A notification letter, pre-approved by the Authority,
is mailed by U.S. First Class Postage by the carrier currently serving the
customer describing the asset transfer and explaining to the customer that
his/her local and/or long distance service will be transferred to the acquiring
company by a date certain if the customer fails to select another provider.
This customer notification shall be mailed to the customer no less than thirty
(30) days prior to the actual asset transfer.

Parties’ Comments: Requiring acquiring carriers to obtain TRA approval of the notification letter
is redundant. The acquiring carrier must file a draft notification letter and receive FCC approval
before the FCC will grant their waiver. It is not practical for an acquiring carrier to develop and
have each state approve a notification letter when the FCC has already approved the notification
letter filed with them. It should be sufficient for an acquiring carrier to file their FCC approved
letter with the TRA.

The acquiring carrier should also be the carrier required to send the notification
letter to the customers being transferred, not the acquired carrier, because the acquirer is
positioned to explain its services to acquired customers. Moreover, in many cases, the acquired
carrier is experiencing financial difficulty and may not have the resources, either human or
financial, to be able to notify the entire customer base.

Further, the proposed 30-day notice provision may harm customers of an acquired
carrier, if such carrier is at risk of shutting down service before the waiver process is complete.

The FCC has been flexible, allowing an acquiring carrier to waive this provision if the acquired
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carrier’s customers are at risk of losing their service. The problem with this provision may be
easily addressed by adding language to the proposed rule allowing the TRA to grant a period
shorter than 30 days. The TRA does, after all, have the authority to grant a shorter period. The
TRA cannot waive the provisions of the state slamming statute but can waive the 30 day notice

provision when a shorter period of time is appropriate for the customer base being transferred.

3

1220-4-2-.56(2)(d)(3). The acquiring carrier agrees to pay any fees charged
to the customer associated with changing to a new carrier. The notification
letter required in 1220-4-2-.56(2)(d)(2) shall inform the customer of this
provision.

Parties’ Comments: The proposed language in this subsection indicates that an acquiring carrier
is responsible for any fee charged to the acquired carrier’s customer, when such customer chooses
a preferred carrier outside of the scope of this transaction. The parties believe the intent of this
subsection is to prevent the customer from having to pay a switching fee to the acquiring carrier,
not exempt the customer from paying the switching fee charged for changing to an unrelated
carrier. The FCC, again, has already addressed this issue and provides that the customers of an

acquired carrier are not responsible for any fee associated with transfer to the acquiring carrier.

1220-4-2-.56(2)(d)(4). The acquiring carrier agrees to not exceed the rates
charged by the acquired carrier for a period not less than ninety (90) days
after which any rate increase shall require thirty (30) days written notice,
pre-approved by the Authority, to each affected customer explaining the
increase. The notification letter mentioned in 1220-4-2-.56(2)(d)(2) shall
inform the customer of this provision.

Parties’ Comments: The amendatory language contained in this subsection is unnecessary and will

likely create two different classes of customers when they are, in fact, similarly situated. Under

3 AT&T disagrees with this proposed language and believes the TRA should eliminate this

requirement entirely from the Authority’s proposed rules.
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the FCC waiver process, acquiring carriers are prevented from imposing fees or increasing rates
as a result of the customer base transfer. Any freeze on rates after the transfer is complete would
discriminate against the acquiring carriers’ customers, who would be paying different rates and
would be subject to different notice requirements than the customers of the carrier acquired.
Asset Transfers
Parties’ Comments: Finally, the proposed amendments hinge on the concept of an “asset transfer.”
There is no definition of an asset transfer in the TRA’s rules and regulations. If the TRA deems
additional regulation necessary, it is appropriate to define “asset transfer” in the proposed rules
or simply refer to the transaction as the transfer of a customer base.
Respectfully submitted,

BOULT, CUMMINGS, CONNERS & BERRY, PLC

M@dﬂu M’W N/W

Henry Walker (No. 000272)
414 Union Street, Suite 1600
P.O. Box 198062

Nashville, Tennessee 37219
(615) 252-2363

AMM\_&AW by Wﬂmui/no\m\%

Susan Berlin

MCI Telecommunications Corporation
Concourse Corporate Center Station

6 Concourse Parkway, Ste. 3200
Atlanta, GA 30328

Counsel for MCI WorldCom

Dome A WJPAM&W
Dana Shaffer

XO Tennessee, Inc.

105 Molloy St.

Nashville, TN 37201

Counsel for XO Tennessee, Inc.
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Charles B. Welch
Farris, Mathews, Branan & Hellen, PLC
205 Capitol Blvd., #303

Nashville, TN 37219

Counsel for Time Warner Telecom of the
MidSouth. 1P

hso Fomsists VT

J a{‘ﬂes Lamoureux

A&T Communications

1200 Peachtree St., NE

Atlanta, GA 30309

Counsel for AT&T Communications of the South
Central States




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been forwarded via
U.S. Mail, postage prepaid, to the following on this the 19 day of January , 2001.

Guy Hicks, Esq.

BellSouth Telecommunications, Inc.
333 Commerce St.

Suite 2101

Nashville, TN 37201-3300

Henry Wlker ( [
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In the Matter of Implementation of the Subscriber Carrier
Selection Changes Provisions of the Telecommunications Act
of 1996; First Communicationsg, LLC Petition for Waiver

CC Docket No. 94-129
FEDERAL COMMUNICATIONS COMMISSION
2000 FCC LEXIS 5886
RELEASE-~NUMBER: DA 00-2492
November 6, 2000 Released; Adopted November 3, 2000
ACTION: [*1) ORDER

JUDGES :
By the Associate Chief, Accountlng Policy bivision, Common Carrier Bureau

OPINIONBY: WALTERS

OPINION:
T. INTRODUCTION AND BACKGROUND

1. In its Carrier Change Orders, ni the Commisaion adopted rules applicable
to carriers changing a consumer's preferred carrier. n2 In thig Order, we grant
Fivgt Communications, LLC (First Communications), a limited waiver of the
Authorization and verification requirements of the Commission's rules and
Carrier Change Orders. n3 We grant this limited waiver to the axlent necessary
to enable Firat Communications to become the rreferred carrier oF certain
consumers currently presubscribed to ITS, wlthout first obtalning the consumers:'
authorvization and verification.

nl Implementation of the Subscriber Carrier Selection Changes Provisiong of
the Telecommunicatrions Act of 1996 and Policies and Rules Concerning
Unaurhorized Changes of Consumers' Long Digstance Carriers, CC Docket No. 94-129,
Further Notice of Proposed Rule Making and Memorandum Opinion and Ordor on
Racongideration, 12 FCC Red 10674 (1987), Second Report and Order and Further
Notice of Proposed Rule Making, 14 FCC Red 1508 (1998) (Section 258 Order) ;
stayed in part, MCI WorldCom v. FCC, No. 99-1125 (D.C. Cir. May 18, 1999); Fixst
Order on Racongideration, FCC 00-135 (released May 3, 2000), 65 Ped. Reqg. 47678
(August 3, 2000); stay lifted, MCI WorldCom v. FCC, No. 99-1125 (D.C. Cir. June
27, 2000); 'Third Report and Order and Second Order on Reconsideration, FCC
00-255 (released August 15, 2000); reconsideration pending; Policies and Rulos
Concerning Unauthorized Changes of Congumers' Long Digtance Carricra, CC Docket
No. 94-129, Report and Order, 10 FCC Rcd 9560 (1995), stayed in part, 11 £FCC Red
856 (1995),; Policies and Rules Concerning Changing lLong Distance Carriecvs, CC
Docket No. 91-64, 7 FCC Red 1038 (1992), recongideration denied, & FCC Red 3215
(1933) (PIC Change Recon. Ordey) : Investigartion of Access and Divegtiture
Related Yariffs, CC Docket No. 83-1145, Phase I, 101 F.C.C.2d 911 (Allocation
Order), 101 F.C.C.2d 935 (Waiver Ordeyx), reconsideration denied, 102 ¥.C.C.2d
503 (1985) (Reconsideration Order) (the Reconsideration Order denied
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recongideration of both the Allocation Order and the Waiver Order). We refex to
thege orders collectively as the Carrier Change Orders. [#*2)

nz2 47 C.F.R. §§ 64.1100 - 64.1190.

n3 On September 28, 2000, First Communications filed a Petition for Waiver
(Waiver Petition) vrelating to First Communications' acquisition of the c¢ugstomer
base of ITS Billing, Inc. (ITS). On October 26, 2000, First Communications filed
a letter supplementing its Waiver Petition (Supplement), which provides, among
other things, further support for First Communications' petition for waiver and
requegts expedited treatment of the Waiver Petition.

2. Section 258 of the Communications Act of 1934, as amended by the
Telecommunications Act of 1996, makes it unlawful for any telecommunications
carrier to "submit or execute a change in a subscriber's selection of a provider
of telephone exchange service or telephione toll sexvice except in accordance
with such procedures as the Commission shall prescribe.” n4 The goal of section
258 is to eliminate the practice of “slamming, * the unauthorized change of a
subgcriber'sy preferred carrier. Pursuant to section 258, carriers are abaolutely
barred from changing a customer's preferred local or long distance carrier
without first complying with the Commission's verification procedures. nS In the
Section 258 (*3) Order, the Commiggion revised ity procedures to ensure
that carriers obtain the requisite authority prior to changing a customer's
preferred carrier. The Commission requires that carriers follow one of tha
Commigsion's prescribed verification procedures before submitting carrier
changes on behalf of consumers. né

n4d 47 U.5.C. § 258.

n5 The Commission's rules and orders c¢learly contemplate that a switchleasg
reseller may be a customer's preferred carrier. Therefore, changes to a
customer's preferred carrier that do not involve a change in the customer'y
underlying facilities-basged carrier are nonethelesg subject to the Commigsion'sg
authorization and verification rules. See Section 258 Ovrder at paras, 145-146;
WATS International Corp. - v. Group Long Digtance (USA), Inc., 12 FCC Red 1743,
1752 (1997) (citing PIC Change Recon. Order, 8 FCC Red ar 3218).

né Pursuant to thege procedures, a carrier must: (1) obtain the subscriber's
written authorization; (2) obtain confirmation Erom the subscriber via a
toll-free number provided exclusively for the purpose of confirming orders
electronically; or (3) utilize an independent third party to varlfy the
gubscriber's order. See 47 C.F.R. § 64.1150. [*4]

3. First Communications geeks a waiver of our verification rules to allow
First Communications to be deaignated the preferred long distance carrier for
customers of ITS without first obtaining each customer's authorization and
verification. Because we conclude that, under the circumgtances presented, it is
in the public lnterest to grant the waiver, we grant First Communications a
waiver, subject to the conditions represented in its filings.

II. DISCUSSION

1. Generally, the Commisgaion's rules may be waivad for good cauge shown. n?
As noted by the Court of Appeals for the D.C. Circuilt, however, agency rules are
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presumed valid. n8 The Commission may exercise its discretion to waive a rule
where the particular facts make strict compliance inconsistent with the public
interegt. n9 In addition, the Commission may take into account congiderationy of
hardship, equity, or more effective implementation of overall policy on an
individual basis. nl0 Waiver of the Commission's rules is therefore appropriate
only if gpecial circumstances warrant a deviation from the general rule, and
such a deviation will serve the public interegt. n11

n?7 47 C.F.R. § 1.3.

n8 WAIT Radio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969), cext. deunied, 409
U.§. 1027 (1972). [(*5]

n9 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. (ir.
1990} .

nl0 WAIT Radio, 418 F.2d atr 1157.
nll WAIT Radio, 418 F.2d at 1159; Northeast Cellular, 897 F.2d at 1166,

5. We find that First Communications has demonstrated that good causc existg
to justify a limited waiver of the Commission's authorization and verification
requiremerits to the extent necessary to enable First Communications te Lransfer
Co its own customer base the affected ITS customers. ITS is a switchless
reseller providing interexchange services to buginess and residential cugtomers.
Filrst Communicarions currently operates as the underlyling carrier for ITS's
interexchange services. nl2 In its Waiver petition, First Communications stales
that, in May 1999, it entered into an asset purchase agreement with (TS whereby
First Communications acquired certain assetg of ITS, including ITS's cugtomor
base. nl3 Pursuant to this agreement, for a trangition period of thirteen
moniths, ITS continued ko perform billing and custamer care functions, and ITsS
customers continued [*g] to be subject to the same rates, termg, and
conditions that had been in effect brior to the agreement. nia According ro
First Communicationg, ITS continues to provide long disltance dervice to the
affected customers. nis First Communications asserts that jt needes to movae those
I'TS customers to its own billing platform as soon ag possible, due to a variety
of limitations in the ITS system that have Negatively atfected those customers
and have resulted in lost revenues. nig

nl2 Waiver Peotition at 1-2.
nl3 Waiver Petition at 2.
nl4 Waiver Petition at 2.

nlS See November 3, 2000 Letter from Steven A. Augustino to Magalie Roman
Salas, Federal Communications Commisasion, at 1 (Second Supplement) .

nié Supplement at 1-2.

6. We conclude that gpecial circumgstances exist to justify a waiver. Wilhout
thig waiver, the service of some former ITS cuatomers might temporarily be
interrupted when ITS ceases providing presubscribed service Lo cugtomars who
fail to respond in a timely fashion to requestg for preferred carrier change
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authorization; those customers might algo pPay potentially higher casgual ¢alling
rates after the discontinuance of bresubscribed service. We conclude (+7]
that a waiver of the Commission's carrier change rules and orders ig Necesgary

& two-step procesgs to notify the affected customers of the transfer. pi7 g a
first letter, Firat Communications will inform Customers of the Proposged
transfer and assure them that no charges or rate increases wi1) be imposed ag a
result of the transfer. nis First Communications states that it will also advige
the affected Customers that they can chooge a different preferrodq carvier,
should they desira to do so. n19 1n addition, customers will be diven 3
toll-free number to call with any quesgtions they may have about the transition,
nz2o According to First Communications, once the propoged transfer hag been
congummated, it [*8] will notify these customers of that event and reiterate
the foregolng information, assurances, and advice. n21 First Communicatioyg hag
Agreed that, {f the Commigsion waiveg its rules to permic F{rgt Communicationsg
Lo provide service to ITS's former customers, Firge Communications will work
with the complainants and the Commigsion to investigate and resolve complaincs
regarding services brovided by ITS. naz We conclude that these conditions will
adequately protect the rights of the tranaferreq Customers of I7g.

nl7 Waiver Petition at 2-3; Supplement at 2. Pirst Communicationg filed
sample hotification letters. sece Waiver Petition, Attachment a (POBt-Transfer
Letter) ; Supplement, Attachment 2 (Pre—Transfer Letter) .

nil8 Supplement at 2; Preé-Transfer Letter,

nlse Supplement at 2; Pre-Transfer Letter,

n20 Pre-Trangfer Letter.

n21 Waiver Petition at 2-3; Post-Transfay Letter; Supplement at 5.
n22 Supplement at n.z2.

8. For the foregoing reasons, we granc Firgt Communications a waiver of the
authorization and verification requirements of our rules for the limiteq
Purposes degcribed above . The grant of thig waiver is conditioned upon Firsgt
Communicationg: pProvigion ([*g9) of customer notification and handling of
complaints, ag described above ang further detaileqg in the Waiver Petition and

Supplements,
III. ORDERING CLAUSES

9. Accordingly, bursuant to authority contained in Sectiong 1, 4, and 258 of
the Communicationg Act of 1934, as amended, 47 U.8.c. §s 151, 154, 258, and the
authority delegated under sections 0.921, 0.291, ang 1.3 of the Commission's
rules, 47 c.f.R. 8§ 0.s81, 0.2971, 1.3, the waiver request filed by First
Communications, LLC, on September 28, 2000, and supplemented on October 26,
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2000, and November 3, 2000, I8 GRANTED to the extent indicated herein,

10. IT IS FURTHER ORDERED that thig Order is effective upon releage.

K. Michele Walters
Asgociate Chief,

Accounting Policy Divisgion,

Common Carvier Bureau

Page 20
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In the Matter of Implementation of the Subscriber Carrier
Selection Changes Provisions of the Telecommunications Act
of 1996; 21st Century Telacom Services, Inc., RCN Telecom
Services of Illinois, Inc., f/k/a 21st Century Telecom
Group, Inc., 21st Century Telecom of Illinois, Inc.:
Petition for Waiver

CC Docket No. 94-129
FEDERAL COMMUNICATIONS COMMISSION
2000 FCC LEXIS 6408
RELEASE-~-NUMBER: DA 00-2702
December 5, 2000 Released; Adopted December 4, 2000
ACTION: [*1] ORDER

JUDGES :
By the Asgociate Chief, Accounting Policy Division, Common Carrier Burcau

OPINIONBY: WALTERS

OPINION:
I. INTRODUCTION AND BACKGROUND

1. In its Carvier Change Orders, nl the Commigsion adopted rules applicable
to carriers changing a consumer's preferred carrier. n2 In thig Ovder, we grant
21st Century Telecom Services, Inc¢. (2lst Century Telecom), RCN Telecom Sorvices
of Illinois, Inc., f£/k/a 2let Century Telecom Group, Inc. (RCN), 21lgt Century
Telecom of Illinois, Inc. (21st Centuxy Telecom Illinois) (collectively,
Petitioners) a limited waiver of the authorization and verification requircmenta
of the Commisgion's rulaes and Carrier Change Orders. n2 We grant this limited
waiver to the extent necessary to enable Petitioners to become the prefoerced
carrietr of the conaumers currently presubscribed to Wedgewood Communications
Company (Wedgewood), without first obtaining the consumers' authorization and
verification.

nl Implementation of the Subscriber Carrier Selection Changas Provisions of
the Telecommunicationg Act of 1996 and Policies and Rules Concerning
Unauthorized Changes of Consumers' Long Distance Carriers, CC Docket No. 94-129,
Further Notice of Proposed Rule Making and Memorandum Opinion and Order on
Reconsideration, 12 FCC Red 10674 (1997), Second Repoxrt and Order and Further
Notice of Proposed Rule Making, 14 FCC Red 1508 (1998) (Section 258 Order) ;
stayed in part, MCI WorldCom v. FCC, No. 99-1125 (D.C. Cir. May 18, 1993); First
Order on Reconsideration, FCC 00-135 (released May 3, 2000), 65 Fed. Reg. 47678
(August 3, 2000); atay lifted, MCI WorldCom v. FCC, No. 99-1125 (D.C. Cir. June
27, 2000); Third Report and Ordev and Second Order on Reconslderation, ¥CC
00-255 (rcleased August 15, 2000); reconsideration pending; Policies and Rules
Concevning Unauthorized Changes of Consumerg' Long Distance Carriord, CC Docket
No. 94-129, Report and oOrder, 10 FCC Rcd 9560 (1995), stayed in part, 11 FCC Rcd
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856 (1995); Polic¢ies and Rulesg Concerning Changing Long Distance Carriers, CC
Docket No. 91-64, 7 FCC Red 1038 (1992), reconsideration denied, 8 FCC Red 3215
(1993) (PIC Change Recon. Order) : Tanvestigation of Accegs and Divegtiturc
Related Tariffg, CC Docket No. 83-1145, DPhage I, 101 F.C.C.2d 911 (Allocation
Order), 101 F.C.C.2d 935 (Waiver Ordevr), reconsideration denied, 102 F.c.c.2d
503 (1985} (Reconsideration Ordexr) (the Reconsideration Order denied
reconsideration of both the Allocation Order and the Waiver Order). We refer to
thege orders collectively as the Carrxier Change Orders. [¥2]

N2 47 C.F.R. §§ 64.1100 - 64.1190.

n3 On November 6, 2000, 21st Century Telecom Services, Inc., RCN Telecom
Sexvices of Illinois, Inc., f/k/a 2lut Century Telecom Group, Inc., and 21ist
Century Telecom of Illinois, Inc. filed a DPetition for Expedited Waiver rolating
to the acquisition by 21st Century Telecom, RCN, and 21st Centuty Illinois of
the cugtomer base of Wedgewood Communications Company. (Waiver Petition) .

2. Section 258 of the Communications Act of 1934, as amended by the
Telecommunicatlons Act of 1996, makes it unlawful for any telecommunications
carrier to "submlt or execute a change in a subscriber's selection of a provider
of telephone exchange service or telephone toll service except in accordance
with such procedures as the Commission shall prescribe." n4 The goal of section
258 is to eliminate the practice of "slamming, " the unauthorizoed change of a
subscriber's preferred carrier. Pursuant to section 258, carriers are absolutely
barred from changing a customer's preferred local or long distance carrier
without first complying with the Commission's verification procedures. n5% In the
Section 258 Order, the Commission revised its procedures to ensure that [(*3]
carriers obtain the requisite authority prior to changing a customer's preferred
carrier. The Commiggion requires that carriers follow one of tha Commission's
predgcribed verification procedures before submitting carrler changes on behalf
of consumers. n6€

n4d 47 U.5.C. § 258.

n5 The Commission's rules and orders clearly contemplate that a gwitchlegg
reseller may be a customer's preferred carrier. Therefore, changeg to a
customer's preferred carrier that do not involve a change in the customer's
underlying facilities-based carxrier are nonetheless subject to the Commisgion's
authorization and verification rules. See Section 258 Order at paras. 145-146;
WATS International Corp. v. Group Long Distance (USA), Inc., 12 FCC Rcd 1743,
1752 (1997) (citing PIC Change Recon. Order, § FCC Red at 3218),

né Pursuant to these procedures, a carrier must: (1) obtain the subscriber's
written authorization; (2) obtain confirmation from the subycriber via a
toll-free number provided exclusively for the purpose of confirxaing orders
electronically; ox (3) utilize an independent third party to verify the
subscriber's order. See 47 C.F.R. § 64.1120(c) . [*4]

3. Petitioners geek a waiver of our verification ruleg to allow Petitioners
to be designated the preferred local and/or long distance carrier for the
affected customers of Wedgewood without first obtalning each customer's
authorization and verification. Because we conclude that, under the
circumstanceg presented, it is in the public interest to grant the walver, we
grant Petitioners a waiver, subject to the conditions represented in their
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filings.

IL. DISCUSSION

4. Generally, the Cowmission's rules may be waived for good cause shown. n7
As noted by the Court of Appeals for the D.C. Circuit, however, agency rules are
pregumed valid. n8 The Commission may exercise its discretion to waive a rule
where the particular facts make strict compliance inconsistent with the public
interest. n9 In addition, the Commission may take into account considerations of
hardship, equity, or more effective implementation of overall policy on an
individual basis. nl0 Waiver of the Commission's rules is therefore appropriate
only if special cirxcumgtances warrant a deviation Erom the general rule, and
such a deviation will sexrve the public interest. nll

n7 47 ¢.¥.R. § 1.3,

n8 WAIT Radioc v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969}, cert. denied, 409
U.s. 1027 (1972). [*5]

n9 Northeast Cellular Telephone Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir.
1990) . '

nl0 WALl Radio, 418 F.2d at 1157.
nll WAIT Radio, 418 F.2d at 1159; Norrheagt Cellular, 897 F.2d at 1166.

5. We find that Petitioners have demonstrated that good cause exists to
justify a limited waiver of the Commigsion's authorization and verification
requircments to the extent necessary to enable Petitioners to transfer to their
own customecr base the affected Wedgewood local and/or long distance customaers.
Wedgewcod's customer base consistg of residents of apartment communities in
Chicago, Illinois.

6. Tn the Waiver Petition, Petitioners state that 21st Century Telecom and
Wedgewood have entered into an asset purchase agreement under which 2lst Century
Telecom will acquire all of the assets of Wedgewood, including, but not limited
to, Wedgewood's local and long distance customers located in Chicago, Illinois
and the use of Wedgewood's trade name, billing systems, and network facilities.
n12 This agreement is scheduled to close on November 30, 2000. In order to
prevent [*g) the Wedgewood subscribers from losing service after the
transaction cloges, Petitioners plan to provide gervice to the Wedgewood
subscribers using the Wedgewood trade name and billing system, beginning in
December 2000. nl3 Petitioners asgert that the Wedgewood subscribers will also
continue to receive telephone service over the Wedgewood network facilities,
subject to the same rates, terms, and conditions. nl4

ni2 Waiver Petition at 3. According to the Waiver Petition, 21lst Century
Telecom and Wedgewood have agreed that 21st Century Telecom's subsidiary, 21st
Century Illinois, will provide local and interexchange telephone service to the
Wedgewood subscribers. 21st Century Illinois is a certificated, facilities-based
provider of telephone services in Chicago, Illineis. Id. at 4. On October 1,
2000, the 21st Century Telecom subsidiaries merged into their parent company,
2lst Century Telecom Group, Inc. Subgequently, RCN Telecom Services of Illinoig,
Inc. assumed the operations of 21st Century Telecom and its subsidiaries. Id. at
1, n.1, 2, 4, n.s.
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nl3 Waivar Petition at 3-8,
nid4 Waiver Petition at 3.

name. nis
nls Waiver Petition at 4.

a. According Lo the Waiver Petition, rew and its subsidiaries are in the
Process of building high-speeqd, high capacity advaneced fiber optic networks to
provide g package of sexviceg, including local and long distance telephone,
video Programming, and data services to residential customers. nis To effectuate
the merger ang Corporate Yestructuring, ni7 2lst Centuvry Telecom Illinoig has
filed a request with the Illinois Commerce Commission (r1cc) Lo surrender itg
certificates of authority, and RCN has applied to the ICC for authority to
provide local exchange and interexchange telecommunications services in
Tllinois. nis Once the regulatory approvals have been received, RCN will be the
pProvider of local €xchange and interexchange services for the affected Wedgewooq
Bubscribherg. [*8] nis

nlé Waiver Petition at 2, n. 3,
nl7 See also n.l2, gupra.

nle Waiver Petition at 2-3,

nl9 Waiver Petition at 3.

9. We conclude that special circumstances exigt to Justify a waiver. Without
thig waiver, the service of gome Lormer Wedgewood customersg might temporarily be

authorization; those customers might also Pay potentially higher casual calling
rates after the digcontinuance of Presubscribed service. We conclude that
waiver of the Commigsgion'g carrier change rules and oxders 1ig necesaary to
provide a geamless trangition with no disruption of fervice to the trangferred
Customers,

prevent congsumers from Cemporarily losing service or paying significantly higher
rates, and bacause Petitioners have agreed to notify the affectedq Customers ag

two-step process to notify the (*3] affected customers of the transfer. To
meet state Tequirementg, Petitioners have already sent 4 letter informing
customersy of the Proposed transfer ang A98Uring them that fio chargesg oy rate
increases will pe imposed as a result of the transfer, N20 Petitioners sgate
that they have also advised the affected Customers that they may c¢hoose 3
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different preferred carrier, should they desire to do so, n21 In additlon,
cudtomery werc given a toll-free number to call with any questions they may have
about the transitjion.

nzo Petitioners filed sample notification letters. see Waiver Petitiopn,
Exhibits A and B (Notification Letters),

02l Waiver Petition at 6.

11. Accerding to Petitioners, once the bProposed transfer has been
consummated, Petitioners will notify thege Customers of that event and reiterate
the foregoing information, assurances, and advice. nz2 In addition, Petitioners
have agreed that, if the Commission waivesg ita rules to petmit Petitioners to
provide gervice to Wedgewood'se former customers, Petitioners will work with the
complainants and the Commigsion to investigate and resolve any outstanding

N22 Walver Petition at 6-7; Notification Letters,
n23 Walver Petitfion at 7.

12, For the foregoing reasons, we grant Petitioners a waiver of the
authorization and verification requirements of our rules €for the limited
purposes described above. The grant of thig waiver ig conditioned upon the
pProvision by Petitioners of Customer notification and upon the handling of
complaints, as desgcribed above and further detailed in the Waiver Petition.

ITI. ORDERING CLAUSES

13. Accordingly, pursuant to authority <ontained in Secttons L., 4, and 258 of
the Communications Act of 13934, as amended, 47 i.4.c. §§ 151, 154, 258, and the
authority delegated under sections 0.91, 0.291, and 1.3 of the Commission's
rulesg, 47 C.F.R. §§ 0.91, 0.292, 1.3, the waiver request filed by 21gt Century
Telecom Services, Inc., RCON Telecom Services of Illinoig, Inc., f£f/k/a 21gt
Century Telecom Group, Inc., and 2i1sc Century Telecom of Illinois, Inc. on
November 6, 2000, Is GRANTED to the extent indicated herein.

14. IT IS FURTHER ORDERED that thig Order is effective upon release.
[*11]

K. Michele Walterg
As3gociate Chief,
Accounting Policy Division,

Common Carrier Bureau



